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Managing extended time off work due to  

sickness or injury 
 

 

Extended time off work due to sickness or injury is a difficult situation for the employer and the 

employer. It must be managed carefully and in good faith. 

Stay in regular contact with your employee about how they are doing and their prognosis for the 

future. Work with your employee and their health professional around a return to work or rehabilitation 

plan. An employee may not be able to return to work full-time but perhaps they can manage reduced 

hours and/or light duties. Work helps the sick or injured employee get back to normal life - it provides 

social interaction and meaningful activity and it helps build an employee’s confidence and motivation. 

This has a number of benefits for the employer, including reducing costs, retaining an employee’s 

skills and experience, reducing lost work-time and promoting a positive and supportive workplace 

culture.  

……………………………………………………………………………………………………………………… 

 Leave entitlements:  

The time an employee is on either unpaid sick leave or on ACC counts as continuous service. The 

employee still becomes entitled to annual leave and sick leave on their respective entitlement dates. 

……………………………………………………………………………………………………………………… 

Keeping the employee’s job open: 

As a general rule, you are expected to keep an employee’s job open if they are absent due to 

sickness or injury. If an employee is off work for an extended period of time, it may be worthwhile 

employing someone on a fixed term employment agreement to cover their duties in the meantime. 

That being said, an employer is not bound to keep an employee’s position open indefinitely. There 

comes a point where an employer can make the decision to dismiss the employee. This is called 

dismissal by reason of medical incapacity.   

 

This factsheet will help you to: 

 Support an employee to return to work following time off due to sickness or 
injury 

 Follow a fair process when considering dismissing an employee for medical 
incapacity 

 Manage employees who are regularly absent from work due to sickness 
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The employer is required to balance both fairness to the employee and the requirements of the 

business. In deciding to dismiss, the employer must be able justify their decision both substantively; 

were their reasons sound? and procedurally; did they follow a fair process?. In other words, is this a 

decision that a fair and reasonable employer could have made given the circumstances? 

The following are all important considerations in making this decision: 

 The terms and condition of the employment agreement – did the employment agreement 

contain a clause about incapacity 

 Whether the employee has used their sick and annual leave entitlements 

 How long the employment was likely to last had the sickness or injury not occurred – is the 

employment fixed term or permanent in nature 

 The position the employee held and how difficult it is to find a temporary replacement 

 The nature of the illness or injury, its duration and prognosis for the future 

 How long the employee has been with the business 

 The size of the farm 

 The reasonable alternatives available 

 Whether the absence is due to a work-related injury 

In terms of process, the employer is expected to act fairly at all times.  They need to be open and 

honest in their communications with the employee, including notifying the employee that continued 

time off work due to sickness or injury may result in dismissal. The employer must also undertake a 

fair inquiry around the nature and likely duration of the incapacity. The employer is expected to 

actively seek all required information such as up-to-date and reliable medical evidence on the illness 

or injury and the prognosis for recovery and return to work. They are also required to seek input from 

the employee, making sure they understand the seriousness of the situation. 

In summary, incapacity due to sickness or injury is a difficult situation for everyone involved.  It is 

strongly recommended that you seek advice from your lawyer or employer’s association. 

……………………………………………………………………………………………………………………… 

Regular periodic sick leave: 

Sometimes a situation may arise when an employee is regularly but not continuously absent from 

work due to sickness or injury.  

If an employee exhibits a pattern of regular weekly absences or frequently phones in sick on particular 

days, an employer may start to suspect the sick leave is not genuine. An employer has the right to 

request a medical certificate at any time. If you require a medical certificate within the first three days, 

you must inform your employee as early as possible and pay any reasonable costs associated with 

obtaining this certificate. These three days are consecutive and include weekends or nominated days 

off.  After three consecutive days sick, the employee is responsible for meeting the costs of obtaining 

the medical certificate.  

If you believe that an employee is misusing sick leave, it’s better to address the problem early through 

a performance management process. 
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If the sickness is genuine, work closely with your employee to find a way forward. For instance, can 

the employee reduce to part-time hours? Can they go onto light duties for a time? Good faith, 

common sense and open communication are all crucial here. 

It is possible to dismiss an employee who is regularly absent from work due to sickness, provided the 

decision is both substantively and procedurally sound. Is this a decision that a fair and reasonable 

employer could have made given the circumstances? Because the employee is working at least some 

of the time, the test is very high. Please seek assistance from your lawyer or employer’s association. 


